Protecting the Innocent: Pretrial Actual Innocence

Review as an Alternative Legal Solution
By Garrett Shor, Binghamton University

Thesis
Broome County, NY, should establish Pretrial Actual Innocence Review procedures in its

District Attorney’s Office. This will reduce stress on public defender’s offices, improve
public trust in law enforcement, and, most importantly, reduce mistaken convictions by
giving defendants another option to provide for their defense.

Background & Analysis

In the U.S there has been a historical trend in the past decades which has focused on the use
of incarceration and criminalization as a solution to rising crime rates, and while crime
rates have fallen, the prison population has not fallen significantly, as one in 35 American
adults are in some form of correctional control.!

Since 1995, felony charges have increased, while funding for public defenders has fallen.2 In
America, more than 80% criminal defendants are indigent, meaning that they qualify for
public defenders.? The increase in felonies and lack of funding caused many attorneys to be
given larger caseloads than recommended by the American Bar Association.* Because of
this, public defenders cannot devote sufficient time to preparing their clients’ defense.?

These increased caseloads associated with aggressive prosecutorial behavior spurred on by
atrend from the 1980s which focuses on incarceration to combat crime, and 94% of state
criminal cases in the U.S. end in plea bargains.® This is mainly due to the overload of public
defenders, and the hardship of pretrial confinement. The difficulty associated with pretrial

confinement for the impoverished is such that defendants will plead guilty to be released,
regardless of guilt.”

Talking Points
» In 2009, Attorney General Eric Holder declared that indigent defense systems in the

U.Swere in a “state of crisis” and needed to be addressed.8

» A Pretrial Actual Innocence Review Protocol would begin to relieve the stress on
indigent defense systems by giving defendants an additional alternative to plea
bargaining or trial.

» Itisimperative that innocent people not be imprisoned due to lack of resources for
legal defense.
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» Eyewitness testimony has been demonstrated to be unreliable in criminal cases, and
cases which rely upon identification of the defendant by a single eyewitness have
repeatedly been found faulty.’

The Policy Idea

A Pretrial Actual Innocence Review Protocol presents a new option for those falsely
accused of criminal acts by changing the process of defendant intake. Upon an initial
meeting between a defendant and their lawyer, the defendant will have the option to
request an Actual Innocence Review. The defendant will be subjected to a polygraph test,
and if they pass, an Assistant District Attorney will review the physical evidence, witness
testimony, and background on the case. If they cannot establish a “moral certainty” of guilt,
then all charges will be dropped.

Policy Analysis

By intervening before trial, this policy removes the burden of a criminal record and
prevents hardship for the unjustly accused. Unlike other programs such as Conviction
Integrity Units, this policy will address the issue before any prison time is served. It
provides the investigatory resources necessary for a proper defense to those who are
innocent, helping to address the crisis of indigent defense.

This policy is similar to one in St. Clair County, Illinois, which, in its first year, resulted in
nine exonerations, including a murder case.l° The review process caused exonerating
evidence and details to be uncovered. In these policies, polygraphs prevent guilty people
from exploiting the procedure, and failing the test will not be admissible as evidence in
further proceedings.

These problems fall especially heavy on minority populations, as well as the impoverished.!!
These groups have been found to be disproportionately charged with crimes, and often lack
the resources for defense, as they also are faced with higher poverty rates than whites,
especially in Broome County.!2 In Broome, the poverty rate for African Americans is 42.2%,
41.1% for Latinos, and 15.3% for Whites.!3 These populations have their defense
undermined by both the negative impacts of poverty, and the disproportionate arrest of
minorities. By implementing an Actual Innocence Policy, we can reduce the impact of these
issues, and prevent the hardship of pretrial confinement, which is not only unjust, but also
increases likelihood of future criminal activity and unemployment.'*

Key Facts
» 646,000 Americans are held in local jails, 451,000 of them are pretrial 1516
» 73% of Public Defenders exceeded their recommended caseload in recent years.1”
» Recidivism increases 51% after a week of pretrial confinement.!8
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NEXT STEPS

The Broome County District Attorney’s Office will organize the program, in concert with
the Broome County Public Defender’s Office. To get the policy implemented, contact
will be established with the Legal Aid Society of Mid-New York and NYPIRG, both of
whom are interested in developing equal justice policies, and can give assistance in
pushing for the Actual Innocence Policy. In addition to these organizations, contact can

be initiated with the Binghamton University Sociology department, which has numerous
members interested in developing these types of policies in Broome County. The
current Broome County District Attorney is Steve Cornwell, who we can work with to
implement this policy because of his inclination to improve the reputation of the
County’s government, alongside the new County Executive, Jason Garnar. This policy
can serve as a model for other counties throughout New York, and even the entire
nation.
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